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Much attention is given to the legal problems arising from the Mental Capacity Act relating to deprivation of liberty,  
DOLS clinic 
Panel discussion 
Law commission 

but what of the numerous other legal issues the Act raises? From assessing capacity and best interests decision making to referring people to an independent mental capacity advocate, this important legal masterclass will enable you to get to grips with the legal challenges arising from the Act. 


e Section 1 MCA 2005:.
(1) Assumption of capacity
(2) All practicable steps
(3) Unwise decisions
(4) Best interests
(5) Least restrictive option
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The core principles of the MCA 2005 are set out in s.1(1). They are: 

s.1(2): a person (P) must be assumed to have capacity unless it is established that he lacks capacity; 

s.1(3): P is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success. 

s.1(4): P is not to be treated as unable to make a decision merely because he makes an unwise decision. 

• s.1(5): an act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests. 

• s.1(6): before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action. 

Introducing the Second Reading of the Bill in the House of Commons, the Parliamentary Under-Secretary of State for Constitutional Affairs (David Lammy) said “The Bill is about empowering and protecting people who lack mental capacity. That is the starting point.” 

4. The presumption that P has capacity is fundamental to the Act. It is important to remember that P has to ‘prove’ nothing. The burden of proving a lack of capacity to take a specific decision (or decisions) always lies upon the person who considers that it may be necessary to take a decision on their behalf (or will invite a court to take such a decision). The standard of proof which must be achieved is on the balance of probabilities (s.2(4)). Accordingly, it will always be for the decision-maker to prove that it is more likely than not that P lacks capacity. 



» K v LBX [2012] EWCA Civ 79:

“l also found it disconcerting, on the argument
advanced, that the proposed starting point finds no
reflection either in the structure or in the wording of
the 2005 Act. Section 1 sets out principles generally
applicable for the purposes of the Act. It is noteworthy
that nothing corresponding to the suggested starting
point is found there.”
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House of Lords Select Committee on the MCA 2005 post-legislative scrutiny report 13 March 2014:

“Our findings suggest that the Act, in the main, continues to be held in high regard. However, its implementation has not met the expectations that it rightly raised. The Act has suffered from a lack of awareness and a lack of understanding. For many who are expected to comply with the Act it appears to be an optional add-on, far from being central to their working lives. The evidence presented to us concerns the health and social care sectors principally. In those sectors the prevailing cultures of paternalism (in health) and risk-aversion (in social care) have prevented the Act from becoming widely known or embedded. The empowering ethos has not been delivered. The rights conferred by the Act have not been widely realised. The duties imposed by the Act are not widely followed.” 

K v LBX – a 2012 case

Lord Justice Davies:
58 If, in cases of this kind, all family court judges are to be required in law to set themselves a starting point then it ought to be one capable of reasonably clear definition. I found it disconcerting that Mr Armstrong, who was vigorously advocating the requirement of such a starting point, in argument advanced several different formulations of it. He disclaimed a simple starting point to the effect that “the family environment is best”, albeit repeatedly asserting that extant family life was indeed inherently better. Theis J, at all events, in the court below recorded the starting point proposed by Mr Armstrong as being that in the assessment of best interests mentally incapacitated adults are better off with their family. That seems clear enough; but before us Mr Armstrong, when asked, disclaimed that too. Ultimately, as I noted him, he formulated the starting point as being “maintenance (absent good reason, including harm) of existing family and private life”.

59 I also found it disconcerting, on the argument advanced, that the proposed starting point finds no reflection either in the structure or in the wording of the 2005 Act. Section 1 sets out principles generally applicable for the purposes of the Act. It is noteworthy that nothing corresponding to the suggested starting point is found there. In section 4 , it is expressly provided, among other things, that the person making the determination of best interests must consider all the relevant circumstances: with a checklist of some of those then being given. That is amply sufficient to incorporate consideration of existing family and private life: and there is no obvious reason to gloss or promote such consideration into a “starting point”.

60 At all events, those initial points made me wonder whether Mr Armstrong's argument could possibly be right: and, on consideration, I am convinced that it is wrong.

Facts 

L, who was 28 years old, was mildly retarded and lived with his brother and K. K acknowledged the need for a long-term plan to move L into local authority arranged care so that he could gain greater independence, but K disagreed with the local authority about when that should happen. A judge held that a trial period in supported accommodation was in L's best interests. The judge rejected K's submission that the starting point of her consideration should be the family life that L had with his brother and K. The issue was whether the right to family life under the European Convention on Human Rights 1950 art.8 required the court in determining issues under the inherent jurisdiction or the Mental Capacity Act 2005 to afford priority to placement of an incapacitated adult in their family, or whether family life was simply one of "all the relevant circumstances" that the court had to consider under s.4 of the Act when determining a person's best interests.




 Heart of England NHS Foundation Trust v
JB [2014] EWHC 342 (COP):

— “[P] Is unable to show that she had
considered the option of [xx]”

— “One needs to be certain of her capacity”

— “[P] Is unable to fully understand, retain and
weigh information”
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Facts

JB had suffered from paranoid schizophrenia for some time and was also afflicted by many physical health problems including hypertension, diabetes and anaemia. She had developed ulcers on her feet and her right foot became gangrenous. The surgeons wished to operate to remove part of JB’s leg to reduce the chance of infection. JB had expressed differing views about the surgery but was generally resistant. Professionals who assessed JB expressed different views about her capacity to refuse the operation. The court was not satisfied that JB lacked capacity and noted that in various of the written statements about JB’s capacity, expressions had been used which suggested that the requirement to presume capacity, and the burden of proof, had not been properly applied: 

Common phrases which suggest that this approach is not being adopted include e.g. Heart of England NHS Foundation Trust v JB [2014] EWHC 342: 

• “[P] is unable to show that she had considered the option of [xx].” (burden not on P)

• “One needs to be certain of her capacity.” (balance of probabilities) 

• “[P] is unable to fully understand, retain and weigh information.”

Mr Justice Peter Jackson said that “These formulations do not sit easily with the burden and standard of proof contained in the Act” (paragraph 26). They are common phrases that should be avoided. 

It is also important that it is the decision-maker who needs to be satisfied that P lacks capacity. In a court setting, the decision-maker is the judge; outside the court setting, it is the person who is proposing to take the step in question on the basis that it is said to be in P’s best interests. 

Whilst, as noted above, the judge before taking any final decisions upon the basis of P’s best interests must be satisfied that they lack capacity, it is important to remember that the Court of Protection can make interim decisions and declarations about P’s best interests where it has evidence before it “to justify a reasonable belief that [the individual] may lack capacity in the relevant regard.”4 This means that it is possible to make an application where those concerned with P’s circumstances have been unable (perhaps because they have been prevented by a third party) to complete a COP3 form to the level of detail usually required. In such circumstances, it will always be necessary to make clear in a supporting witness statement why the person or body bringing the application has reasonable grounds to believe that P may lack the relevant capacity. One of the first steps that the Court will then take is to bring about a proper capacity assessment; that capacity assessment will then determine whether or not it has jurisdiction to take further steps in relation to P. 



« PC and NC v City of York Council [2013]
EWCA Civ 478

— Section 2(1) is the “core determinative
provision” supported by the remainder of
sections 2 and 3

— The determination of capacity is decision-
specific
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Moving from general principles to the legal test for assessing capacity – contained in sections 2 and 3 MCA  - quite extensive.

PC v York – Court of Appeal dissecting the capacity test

Facts

PC married NC whilst he was serving a 13 year term of imprisonment for serious sexual offences. She wanted to resume married life with him on his release from prison. The issue was whether PC had capacity to decide whether to live with her husband. Court was not satisfied that PC lacked capacity. Significant case for its clear statements of law. 

Section 2(1) is the “core determinative provision,” supported by the remainder of s.2 and s.3, which are statutory descriptions and explanations which support the core provision in s 2(1). 

None of the detailed provisions in the rest of ss.2 or 3 “establish a series of additional, free-standing tests of capacity. Section 2(1) is the single test, albeit that it falls to be interpreted by applying the more detailed description given around it in ss 2 and 3.

The determination of capacity under MCA 2005 is decision-specific: while some decisions, set down in MCA 2005, s 27, are status- or act-specific (such as agreeing to marry or consenting to divorce), others are person-specific (such as decisions upon contact), and removing the factual context from such decisions would leave nothing for the evaluation of capacity to bite upon. It represents a more fact-sensitive approach reflecting the philosophy behind the MCA. 

The great debate was put to rest – not act or person specific but decision specific.


e Section 2(1) of the MCA 2005:

“...a person lacks capacity in relation to a
matter if at the material time he is unable to
make a decision for himself in relation to the
matter because of an impairment of, or a
disturbance in the functioning of the mind or
brain.”
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A person who lacks capacity is defined under s.2(1) MCA 2005 thus: 

‘a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or the brain.’ 

The single test broken down consists of three elements: 

(1) Is there an impairment or disturbance? (“The diagnostic test”)
If so: (2) Is the person unable to make a decision? (“The functional test”)
If so: (3) Is this inability because of the identified impairment or disturbance? (“The causative nexus”)

Depending upon the circumstances, it may be that more focus needs to be placed upon either diagnostic or the functional test – for instance – if P is in a psychiatric ward with a clear diagnosis of a mental disorder, then it may be that more attention is required to considering whether that disorder means that they are unable to take the specific decision in question. If someone’s capacity is more borderline, then it may be that more focus needs to be placed on the medical evidence. In all cases, though, all three elements of the single test must be satisfied. 

We now look at these elements in turn. 


 Medical evidence: Baker Tilly v Makar
[2013] EWHC 759 (QB)

 The impairment or disturbance in the
functioning of the mind or brain can be
temporary or permanent: section 2(2)

* Does not require specific diagnosis
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In many cases, capacity assessors will be relying upon a clinician to provide a diagnosis, and we do not therefore address this aspect of the test in great detail here. It is, though, important to make the following points. 

Medical evidence: Baker Tilly (A Firm) v Makar [2013] EWHC 759 (QB), [2013] COPLR 245 (Sir Raymond Jack, QBD)
Medical evidence is ordinarily required before the court will make a finding of lack of capacity on the ground of an impairment of the mind or brain, but the absence of medical evidence is not a bar to making such a finding. The Act does not require medical evidence. However, where medical evidence cannot be obtained, the court should be most cautious before making such a finding.

The impairment or disturbance in the functioning of the mind or brain can be temporary or permanent (s.2(2)): if temporary, be careful to explain why it is that the decision cannot wait until the circumstances have changed before the decision is taken. 

It is important to remember that it is not necessary for the impairment or disturbance to fit into one of the diagnoses in the varies classifications for psychatrictic diagnosis or disease (ICD-10 or DSM-V.7.) The revised COP3 form recognises this in section 7, where it requires the identification of the material impairment of or disturbance in the functioning of the mind or brain, and the identification of the specific diagnosis (or diagnoses) “[w]here this impairment or disturbance arises out of a specific diagnosis.”  The diagnostic test or diagnostic threshold can include medical conditions causing confusion, drowsiness, concussion, and the symptoms of drug or alcohol abuse. 




e Section 3(1) MCA 2005:.

“(1) For the purposes of section 2, a person is unable
to make a decision for himself if he is unable—

(a) to understand the information relevant to the
decision,

(b) to retain that information,

(c) to use or weigh that information as part of the
process of making the decision, or

(d) to communicate his decision (whether by talking,
using sign language or any other means).”
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The functional part of the capacity test is often not assessed by a clinician but depends on judgment of others caring for P. 

The four limbs of the functional test are found in s.3(1) MCA 2005, which states that P is unable to make a decision for himself if he is unable: 

• to understand the information relevant to the decision; or 
• to retain that information; or 
• to use or weigh that information as part of the process of making the decision; or 
• to communicate his decision (whether by talking, using sign language or any other means). 

Before looking at each of these elements in turn, we should emphasise a number of cardinal principles that apply to all of them. 


o Capacity Is decision-specific
— PC v City of York [2013] EWCA Civ 478

— Heart of England NHS Foundation Trust v JB
2014] EWHC 342

 Must ask P the specific question
* Relevant information
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20. First, the assessment of capacity is decision-specific. The statement ‘P lacks capacity’ is, in law, meaningless. You must ask yourself “what is the actual decision in hand” (see PC at paragraph 40)? If you do not define this question with specific precision before you start undertaking the assessment, the exercise will be pointless. By way of example: 

• In PC itself, the decision was that of a learning disabled woman to resume living with her seriously risky husband upon his release from prison, which required consideration of the specific circumstances of that woman and that man; 

• In Heart of England NHS Foundation Trust v JB [2014] EWHC 342 (COP) the decision was whether to consent to surgical treatment for a potentially gangrenous leg: it was not whether to consent to one of the possible operations that could be carried out to provide that treatment. 

21. Second, and linked to the first, as obvious as it may sound, it is also vitally important to ensure that, having framed the question with sufficient precision to yourself, you actually then ask P the question (in whatever manner is appropriate) during the assessment (and record the answer). If, unusually, it is not appropriate to ask the precise question, the reasons why it was not asked should be spelled out carefully. 

22. Third, before you can determine whether P can satisfy the elements of the functional test, you must identify what the information relevant to the particular decision is. You should also record this information and explain which aspect(s) of it P is unable to understand, or retain, or use and weigh. 





 Reasonable steps
— Method of communication
— Best time of day and location
— Other people present
— Visual aids

 Re DE [2013] EWHC 2562
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23. Fourth, to comply with s.1(3) MCA 2005, you must take all reasonable steps to help P before concluding that they are nevertheless unable to make a decision. This will include asking yourself – and being in a position to record – the answers to questions such as:

• What is the method of communication with which P is most familiar (is it, for instance, a pointing board, Makaton or visual aids)? 
• What is the best time of day to discuss the decision in question with P? 
• What is the best location to discuss the decision in question with P? 
• If you do not know P, would it assist to have another person present who does (and, if they do, what role should they play)? 
• What help does P require to learn about and understand the information relevant to the decision? For instance, does P need to be taken to see different residential options? 
And, perhaps above all, is there something that you can do which might mean that P would be able to make the decision? Depending upon the circumstances, this could range from simply waiting to undergo work with P to assist them: see for a good example, Re DE [2013] EWHC 2562 (Fam), in which (whilst Court of Protection proceedings were ongoing), an intensive programme of education was provided to a learning disabled man, in consequence of which he gained the capacity to consent to sexual relations. 

There is an obvious overlap here with the Care Act 2014. Section 67 – duty to appoint an IMCA if the person if an individual would experience substantial difficulty in any one of the four limits and they need to support to make decisions or communicate their wishes and feelings. It is something that public bodies should be doing any. 

Always think about how general principles can be applied to capacity assessments. Now returning to each of the four limbs of the functional test. 



e LBJ Vv RYJ[2010] EWHC 2664 (Fam) —
must understand “salient details”

 Heart of England NHS Foundation Trust v
JB — “a broad general understanding... [P]
IS not required to understand every last

niece of information”

« PH and A Local Authority v Z Limited & R
2011] EWHC 1704 (Fam) — level of
understanding must not be set too high
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Is P unable to understand the relevant information? 

LBJ v RYJ [2010] EWHC 2664 (Fam) 

Facts

RYJ was diagnosed with epilepsy with complex partial generalised tonic-colonic seizures and drop attacks due to brain injury at birth. She had significant learning difficulties and had a statement of SEN (now EHC Plan). Dispute about capacity to make decisions regarding residence, care and education. 

It is not necessary that P understands every element of what is being explained to him. What is important is that P can understand the ‘salient factors’: the information relevant to the decision. 

“57. Dr Rickards, when pressed in cross-examination by Counsel on behalf of VJ to reflect that RYJ would not be able to comprehend the relevant nuances of the Statement of Special Educational drew the distinction between the ability of RYJ to make a general decision as to education per se and the decision that RYJ, as a person with capacity, would be called upon to make as to whether or not she should change schools or educational establishments.    He makes the point that her present situation means that she is not being required to choose an education; rather, to choose whether she wants to move from her present establishment in which she receives an adequate education to another with a different emphasis.   I have no doubt  that RYJ would be unable to grapple with the more complex issues identified by the Statement of Educational Needs: for example, in the comparison of the merits of one to one teaching in another establishment and one to five teaching in her present establishment.    However, Dr Rickards and Mr. Sinclair agree that RYJ is obviously able to prioritise her happiness at her present state of affairs and, therefore, the emotional security which is provided to her by St. Mary's and thereby give credence to her decision to remain.

58. In Dr Rickard's view it is unnecessary for his determination of RYJ's capacity that she should understand all the details within the Statement of Special Educational Needs.   It is unnecessary that she should be able to give weight to every consideration that would otherwise be utilised in formulating a decision objectively in her 'best interests'.    I agree his interpretation of the test in section 3 which is to the effect that the person under review must comprehend and weigh the salient details relevant to the decision to be made. To hold otherwise would place greater demands upon RYJ than others of her chronological age/commensurate maturity and unchallenged capacity.��59. Mr. Sinclair's evidence was unequivocally consistent, as it has been throughout, that RYJ has capacity to make welfare decisions at the appropriate time in terms of the decision required of her regarding residence, care and contact.    His only caveat was that he was not a social worker specialising in education and, as such, was unable to comment upon the substance of those reports dealing with the Special Educational Needs of RYJ.    In this regard I return to the evidence of Dr. Rickards that the context of her decision must be taken and not the generality.��60. I therefore conclude that the presumption of capacity is not displaced in RYJ's case in relation to care, contact, residential education, residence.”

This means that the onus is on you not just to identify the specific decision (as discussed above) but also what the information is that is relevant to that decision, and what the options are that P is to choose between. Another example in Heart of England v JB , in deciding whether a person has capacity to consent to a medical procedure, what the person needs to understand is: 

“24… the nature, purpose and effects of the proposed treatment, the last of these entailing an understanding of the benefits and risks of deciding to have or not to have one or other of the various kinds of [operation under consideration], or of not making a decision at all. 

25. What is required here is a broad, general understanding of the kind that is expected from the population at large. [P] is not required to understand every last piece of information about her situation and her options: even her doctors would not make that claim. It must also be remembered that common strategies for dealing with unpalatable dilemmas – for example indecision, avoidance or vacillation – are not to be confused with incapacity. We should not ask more of people whose capacity is questioned than of those whose capacity is undoubted.”

For capacitious patients, in the medical context, clinical professionals will have also to consider the requirements imposed upon them by Montgomery v Lanarkshire Health Board [2015] UKSC 11 in which the Supreme Court emphasised the need for a proper dialogue between health care professionals and patients – tailored to the need of the particular patient – in order to ensure that the patient has received the information necessary in order to allow them to give informed consent. It is particularly important that the risks material to that patient are provided to the patient in a form that they understand. There may be situations in which a doctor considers that they need to withhold information from a patient on therapeutic grounds; the doctor must always be able to give (and ideally to document at the time) the sound reasons for doing so. 


The level of understanding required must not be set too high.

PH and A Local Authority v Z Limited & R [2011] EWHC 1704 (Fam)

Facts

The Court was asked to decide whether a man suffering from Huntingdon’s Disease had capacity to make decisions about his residence, care and treatment. Baker J said:

In Sheffield City Council v E [2004] EWHC 2808 (Fam) (a case concerning the capacity to marry decided before the implementation of the 2005 Act) Munby J (as he then was) said (at paragraph 144): “We must be careful not to set the test of capacity to marry too high, lest it operate as an unfair, unnecessary and indeed discriminatory bar against the mentally disabled”. Although that observation concerned the capacity to marry, I agree with the submission made by Miss Morris on behalf of the Official Solicitor in this case that it should be applied to other questions of capacity. In other words, courts must guard against imposing too high a test of capacity to decide issues such as residence because to do so would run the risk of discriminating against persons suffering from a mental disability. In my judgement, the carefully drafted detailed provisions of the 2005 Act and the Code of Practice are consistent with this approach. 



e Section 3(3):

“(3) The fact that a person is able to retain
the information relevant to a decision for a
short period only does not prevent him from
being regarded as able to make the
decision.”
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29. We repeat the need to be precise about the information in question. 

30. P needs to be able to retain enough information for a sufficient amount of time in order to make a decision. The Act specifies at s.3(3), however, that ‘the fact that a person is able to retain the information relevant to a decision for a short period only does not prevent him from being regarded as able to make the decision.’ 

31. This is an important consideration, particularly when dealing with the elderly or those with deteriorating memories. Capacity is the assessment of the ability to make a decision ‘at the material time’: at the time of assessment. If information can be retained long enough for P to be able to make the relevant decision at the material time, that is sufficient, even if P cannot then retain that information for any longer period. 


« PC and NC v City of York [2013] EWCA
Civ 478:

“there Is a space between an unwise
decision and one which an individual does
not have the mental capacity to take...”

e« CCVKK & STCC [2012] EWHC 2136
(COP) — must not start with a “blank
canvas’
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33. It is particularly important here to be aware of the dangers of equating an irrational decision with the inability to make one – P may not agree with the advice of professionals, but that does not mean that P lacks capacity to make a decision: 

“there is a space between an unwise decision and one which an individual does not have the mental capacity to take and … it is important to respect that space, and to ensure that it is preserved, for it is within that space that an individual’s autonomy operates.” PC v City of York 

Further, one must not start with a ‘blank canvas’: CC v KK & STCC [2012] EWHC 2136 (COP) 

Facts 

KK was an 82-year old woman with Parkinson’s Disease, vascular dementia, and paralysis down her left side. Following the death of her husband, she moved and settled in a rented bungalow. However, incapacity and best interests determinations had resulted in her being placed in a nursing home. Mr Justice Baker was called upon to determine: (1) whether KK had capacity to make decisions about her residence and care. 

Capacity?

In the face of the unanimous views of both the independent expert psychiatrist and all of the professionals, KK asserted that she had capacity to make decisions concerning her residence. The court received evidence from her, not only in a written statement but also orally in court. Before weighing the competing evidence, his Lordship helpfully set out the approach to be taken by the Court when addressing questions of capacity (paras 17-25). The following summarises some of the key points arising from the judgment (including the citations thereto):

(a) Para 24: The roles of the court and the expert are distinct and it is the court that makes the final decision as to the person’s functional ability after considering all of the evidence, and not merely the views of the independent expert (A County Council v KD and L [2005] EWHC 144 (Fam) paras 39, 44).

(b) Para 25: Professionals and the court must not be unduly influenced by the “protection imperative”; that is, the perceived need to protect the vulnerable adult (Oldham MBC v GW and PW [2007] EWHC 136 (Fam); PH v A Local Authority, Z Ltd and R [2011] EWHC 1704 (Fam)).

“25…[T]here is a risk that all professionals involved with treating and helping that person – including, of course, a judge in the Court of Protection – may feel drawn towards an outcome that is more protective of the adult and thus, in certain circumstances, fail to carry out an assessment of capacity that is detached and objective. On the other hand, the court must be equally careful not to be influenced by sympathy for a person’s wholly understandable wish to return home.”

(c) Para 22: The person need only comprehend and weigh the salient details relevant to the decision and not all the peripheral detail. Moreover, different individuals may give different weight to different factors (LBL v RYJ [2010] EWHC 2664 (Fam) paras 24, 58). At para 65 Baker J held:

“…There is, I perceive, a danger that professionals, including judges, may objectively conflate a capacity assessment with a best interests analysis and conclude that the person under review should attach greater weight to the physical security and comfort of a residential home and less importance to the emotional security and comfort that the person derives from being in their own home. I remind myself again of the danger of the “protection imperative” identified by Ryder J in Oldham MBC v GW and PW (supra). These considerations underpin the cardinal rule, enshrined in statute, that a person is not to be treated as unable to make a decision merely because she makes what is perceived as being an unwise one.”

(d) Para 68: Capacity assessors should not start with a blank canvas: “The person under evaluation must be presented with detailed options so that their capacity to weigh up those options can be fairly assessed” (para 68).

KK was found to be clear, articulate, and betrayed relatively few signs of the dementia which afflicted her. She understood that she needed total support and carers visiting four times a day. Whilst she may have underestimated or minimised some of her needs, she did not do so to an extent that suggests that she lacked capacity to weigh up information (para 64). After citing passages from Munby LJ’s lecture, ‘Safeguarding and Dignity: Protecting Liberties – When is Safeguarding Abuse?’ (including “What good is it making someone safer if it merely makes them miserable?” – Baker J held (in passages sufficiently important to merit reproduction almost in full):

“67. In this case, I perceive a real danger that in assessing KK’s capacity professionals and the court may consciously or subconsciously attach excessive weight to their own views of how her physical safety may be best protected and insufficient weight to her own views of how her emotional needs may best be met.

68. This danger is linked, in my view, to a further problem with the local authority’s approach in this case…. I find that the local authority has not identified a complete package of support that would or might be available should KK return home, and that this has undermined the experts’ assessment of her capacity. The statute requires that, before a person can be treated as lacking capacity to make a decision, it must be shown that all practicable steps have been taken to help her to do so. As the Code of Practice makes clear, each person whose capacity is under scrutiny must be given ‘relevant information’ including ‘what the likely consequences of a decision would be (the possible effects of deciding one way or another)’. That requires a detailed analysis of the effects of the decision either way, which in turn necessitates identifying the best ways in which option would be supported. In order to understand the likely consequences of deciding to return home, KK should be given full details of the care package that would or might be available. The choice which KK should be asked to weigh up is not between the nursing home and a return to the bungalow with no or limited support, but rather between staying in the nursing home and a return home with all practicable support. I am not satisfied that KK was given full details of all practicable support that would or might be available should she return home to her bungalow.

69. When considering KK’s capacity to weigh up the options for her future residence, I adopt the approach of Macur J in LBJ v RYJ (supra), namely that it is not necessary for a person to demonstrate a capacity to understand and weigh up every detail of the respective options, but merely the salient factors. In this case, KK may lack the capacity to understand and weigh up every nuance or detail. In my judgment, however, she does understand the salient features, and I do not agree that her understanding is ‘superficial.’ She understands that she needs carers four times a day and that is dependent on them for supporting all activities in daily living. She understands that she needs to eat and drink, although she has views about what she likes and dislikes, and sometimes needs to be prompted. She understands that she may be lonely at home and that it would not be appropriate to use the lifeline merely to have a chat with someone. She understands that if she is on her own at night there may be a greater risk to her physical safety.

70. In weighing up the options, she is taking account of her needs and her vulnerabilities. On the other side of the scales, however, there is the immeasurable benefit of being in her own home. There is, truly, no place like home, and the emotional strength and succour which an elderly person derives from being at home, surrounded by familiar reminders of past life, must not be underestimated. When KK speaks disparagingly of the food in the nursing home, she is expressing a reasonable preference for the personalised care that she receives at home. When she talks of being disturbed by the noise from a distressed resident in an adjoining room, she is reasonably contrasting it with the peace and quiet of her own home.”

The fact that KK had used the lifeline emergency call service no fewer than 1097 times between January and July 2011 had been an important factor in the decision to move her back into the nursing home and remained a significant factor in the professionals’ assessment of her capacity:

“71. … To my mind, however, the local authority has not demonstrated that it has fully considered ways in which this issue could be addressed, for example by written notes or reminders, or even by employing night sitters in the initial stage of a return home. I also note that during KK’s daily home visits it has not been reported that she has used the telephone in ways similar to her previous use of the lifeline, although in the latter stages of her period at home prior to admission to care in July 2011 she was apparently using the lifeline excessively during the day as well as at night. Ultimately, however, I am not persuaded that calling an emergency service because one feels the need to speak to someone in the middle of the night, without fully understanding that one has that need or the full implications of making the call, is indicative of a lack of capacity to decide where one lives.

72. Another factor which features strongly in the local authority’s thinking is KK’s failure to eat and drink. Here again, however, I conclude that more could be done to address this issue by written notes and reminders, and by paying greater attention to KK’s likes and dislikes. KK is not the only older person who is fussy about what she eats and drinks.

73. I do not consider the fact that KK needs to be helped about overusing the lifeline, or reminded to eat and drink regularly, carry much weight in the assessment of her capacity. Overall, I found in her oral testimony clear evidence that she has a degree of discernment and that she is not simply saying that she wants to go home without thinking about the consequences. I note in particular that for a period earlier this year she elected not to go on her daily visits to the bungalow because of the inclement weather. This is, to my mind, clear evidence that she has the capacity to understand and weigh up information and make a decision. Likewise, I consider her frank observation that ‘if I fall over and die on the floor, then I die on the floor’ demonstrates to me that she is aware of, and has weighed up, the greater risk of physical harm if she goes home. I venture to think that many and probably most people in her position would take a similar view. It is not an unreasonable view to hold. It does not show that a lack of capacity to weigh up information. Rather it is an example of how different individuals may give different weight to different factors.

74. This case illustrates the importance of the fundamental principle enshrined in s. 1(2) of the 2005 Act – that a person must be assumed to have capacity unless it is demonstrated that she lacks it. The burden lies on the local authority to prove that KK lacks capacity to make decisions as to where she lives. A disabled person, and a person with a degenerative condition, is as entitled as anyone else to the protection of this presumption of capacity. The assessment is issue-specific and time specific. In due course, her capacity may deteriorate. Indeed that is likely to happen given her diagnosis. At this hearing, however, the local authority has failed to prove that KK lacks capacity to make decisions as to where she should live.”




e Section 3(1)(d) MCA 2005:

“...whether by talking, using sign language or
any other means.”
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Any residual ability to communicate is enough, so long as P can make themselves understood. This will be an area where it is particularly important to identify (and to demonstrate you have identified) what steps you should be taking to facilitate communication: for instance, reproducing as best as possible the manner by which they usually communicate, providing all necessary tools and aids, and enlisting the support of any relevant carers or friends who may assist with communication.


« PC and NC v City of York Council 2013
EWCA Civ 478

 Heart of England NHS Foundation Trust v
JB [2014] EWHC 342:
do not “allow the tail of welfare to wag the
dog of capacity”

e London Borough of Redbridge v G, C and
- [2014] EWHC 485 (COP) — inherent
jurisdiction
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35. In all cases, it is vital to consider whether this third question – the ‘causative nexus.’ In other words, are you satisfied that the inability to make a decision is because of the impairment of the mind or brain? Any pro forma form for the assessment of capacity that does not include a final box asking precisely this question is likely to lead you astray. In PC and NC v City of York Council this issue made all the difference: that her inability “significantly relate[d] to” PC’s mild learning disability was insufficient: the MCA requires the inability to be “because of” the impairment, which is evidentially more stringent. In a case where an apparently vulnerable person wishes to make an unwise decision, the structure and provisions of the MCA 2005 are to be applied with clarity and care in order to ensure that the autonomy of the individual is not eroded by the court in a case which, in reality, does not come within the statutory provisions. The causative nexus between the mental impairment and the inability to make a decision must be established. Where a person has capacity to make other, related, decisions, there is a need to delineate why and how her mental impairment is sufficient to be the cause of her asserted inability to make the decision at issue (see paras [51], [61]).

36. To reiterate, there has to be (and you have to show that you are satisfied why and how) there is a causal link between the disturbance or impairment and the inability to make the decision(s) in question. JB’s case, again, shows how easy it is to assume that merely because a person has schizophrenia, they are then unable to take decisions regarding surgical procedures – this is entirely incorrect. The court was not satisfied that JB’s treating psychiatristic had established a causal link between JB’s mental illness and her alleged incapacity. Do not assume a link between unwise decision and diagnosis. Dangers of backwards reasoning. Paragraph 7: 

“7 The temptation to base a judgement of a person's capacity upon whether they seem to have made a good or bad decision, and in particular upon whether they have accepted or rejected medical advice, is absolutely to be avoided. That would be to put the cart before the horse or, expressed another way, to allow the tail of welfare to wag the dog of capacity. Any tendency in this direction risks infringing the rights of that group of persons who, though vulnerable, are capable of making their own decisions. Many who suffer from mental illness are well able to make decisions about their medical treatment, and it is important not to make unjustified assumptions to the contrary.”

37. There will be situations in which it is not entirely easy to identify whether a person is unable to make what professionals consider to be their own decisions because of: (1) An impairment or disturbance in the functioning of their mind or brain (for instance the effect of dementia); (2) The influence of a third party (for instance an over-bearing family member); or (3) A combination of the two. 

38. Examples of such cases include: (1) The elderly patient on the hospital ward who looks to their child for affirmation of the ‘correctness’ of the answers that they give to hospital staff; (2) A person with mild learning disability in a relationship with an individual who (even when that individual is next door) is clearly still cautious about expressing any opinions that may go against what they think may be the wishes of that individual. 

39. In such cases, there will sometimes be a difficult judgment call to make as to whether the involvement of the third party actually represents support for the person in question, or whether it represents the exercise of coercion or undue influence. We strongly suggest that in any case where professionals have grounds for concern that they seek legal advice as soon as possible as to what (if any) steps should be taken. In particular, there are some cases in which the right route is not to go to the Court of Protection but rather to make an application to the High Court for declarations and orders under its inherent jurisdiction. For an example of such case, see LB Redbridge v G, C and F [2014] EWHC 485 (COP), in which the judge ultimately found that, in fact, G fell within the scope of the MCA 2005. 

Facts

In this case the local authority were under a duty to investigate the circumstances of an old and frail lady following reports regarding the behaviour of C and F and their influence over G, her home and her financial affairs and with respect to her personal safety from multiple sources including private citizens and professionals, from agencies providing care support and from a lawyer engaged by C to act for G (to change her will in C’s favour). The complaints came from G too; although she would later retract them. The obstruction met by the social worker when she tried to carry out her duties led to the attendance of the police more than once.

All the expert evidence put before the court was of the opinion that G was a vulnerable person who lacked the capacity to conduct this litigation and to decide on her financial affairs and the disposition of her property without the assistance of an independent professional appointed by the court. There was disagreement as to the reason for the lack of capacity; the court decided, on the balance of probabilities, that it was due to a impairment of G’s mind or brain.

Orders were initially made under the inherent jurisdiction in respect of C and F forbidding them from harassing or intimidating G or damaging or disposing of her possessions. The Court also made orders for the local authority to arrange and file an assessment of G’s litigation capacity and capacity to manage her property and affair. Orders were made that C and F had to allow full access to G for the assessment to be carried out. In the event that G was found to lack litigation capacity the Official Solicitor (OS) was invited to act as litigation friend. 


Be specific about the decision
Concrete detalls of choices available
Concentrate on salient detalls

Avoid the protection imperative
Demonstrate efforts to support P
Evidence each element of assessment
Incapacitated or unwise decision?
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40. A “good” capacity assessment would include the following considerations: 

Be clear about the capacity decision that is being assessed; 

(2) Ensure P (and you) have the concrete details of the choices available (e.g. between living in a care home and living at home with a realistic package of care); 

(3) Identify the salient details P needs to understand/comprehend (ignoring the peripheral and minor details); 

(4) Avoid the “protection imperative” that is the perceived need to protect the vulnerable adult (para 25 of KK)

(5) Demonstrate the efforts taken to promote P’s ability to decide; 

(6) Evidence each element of your assessment: 

What is the impairment/disturbance? Is it temporary or permanent? 

Why could P not understand, or retain, or use/weigh, or communicate in spite of the assistance given? 

How is the inability because of the impairment/disturbance (as opposed to something else)? 

(7) If appropriate, spell out why is this an incapacitated decision as opposed to an unwise one? 

41. In addition to the specific points mentioned above, as with all documentation, the key general points to remember are: 

• Contemporaneous documentation is infinitely preferable to retrospective recollection;

 • Do not assert an opinion unless it is supported by a fact; 

• “Yes/No” answers are, in most cases, unlikely to be of assistance unless they are supported by a reason for the answer; 

• What is reasonable to expect by way of documentation will depend upon the circumstances under which the assessment is conducted. An emergency assessment in an A&E setting of whether an apparently brain-injured patient has the capacity to run out of the ward into a busy road will not demand the same level of detail in the assessment or the recording as an assessment of whether a 90 year old woman has the capacity to decide to continue living in her home of 50 years where the concerns relate to her declining abilities to self-care. 

42. Finally, as the court memorably put it in JB, “do not allow the tail of welfare to wag the dog of capacity”. An extremely foolish or irrational decision is still a decision and one that P is entitled to make. A decision can only be taken either in reliance on the general defence in s.5 MCA 2005 or by the court if and when it is proved on the balance of probabilities that (1) P is in fact unable to take the decision in question and (2) this inability is because of an impairment or disturbance in the functioning of the mind or brain. 


 Not defined in the MCA 2005

* Aintree University NHS Hospitals Trust v
James [2013] UKSC 67:

“The purpose of the best interests test is to

consider matters from the patient’s point of
view.”

« Commissioner of Police for the Metropolis
v ZH [2013] EWCA Civ 69
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‘Best interests’ is – deliberately – not defined in the MCA 2005. However, s.4 sets out a series of matters that must be considered whenever a person is determining what is P’s best interests. 

It is important to understand that the MCA does not specify what is in the person’s best interests – it sets down the process to apply. In other words, it is possible for two individuals conscientiously to apply the s.4 ‘checklist’ and to come to different views as to where P’s best interests lie; so long as both views were reasonable, both could act upon their beliefs to carry out routine acts of care and treatment safe in the knowledge that they were protected from liability under s.5 MCA 2005. 

Assessing best interests is therefore a process. It might perhaps best be considered as a process of constructing a decision on behalf of the person who cannot make that decision themselves. As the Supreme Court emphasised in Aintree University NHS Hospitals Trust v James (a medical treatment case) “[t]he purpose of the best interests test is to consider matters from the patient’s point of view.” It is important to understand that the purpose of the process is to arrive at the decision that health and social professionals reasonably believe is the right decision for the person themselves, as an individual human being – not the decision that best fits with the outcome that the professionals desire. Mr James was a 68 year old man who was seriously ill and had been in intensive care for 7 months. His treating clinicians applied to the COP for declarations as to the lawfulness of withholding further invasive treatment and CPR. Recognising that the definition of “best interests” was necessarily elusive, the Supreme Court said that:

“39 The most that can be said, therefore, is that in considering the best interests of this particular patient at this particular time, decision-makers must look at his welfare in the widest sense, not just medical but social and psychological; they must consider the nature of the medical treatment in question, what it involves and its prospects of success; they must consider what the outcome of that treatment for the patient is likely to be; they must try and put themselves in the place of the individual patient and ask what his attitude to the treatment is or would be likely to be; and they must consult others who are looking after him or interested in his welfare, in particular for their view of what his attitude would be.”

There are two last important points to emphasise here: (1) Because best interests assessment is a process, what is required is an understanding of how to apply that process to the facts of any given case, and how to document the application of that process. It is only that way that health and social professionals can reach decisions that can properly be defended in the event of any subsequent challenge; (2) What will be required in any given case will depend upon the urgency and gravity of the situation. As the Court of Appeal emphasised in ZH, the defence afforded to health and social care professionals delivering routine acts of care and treatment is “pervaded by the concepts of reasonableness, practicability and appropriateness.” 

Facts

ZH was a severely autistic, epileptic nineteen year old young man who suffered from learning disabilities and could not communicate by speech. In September 2008, he was taken by the specialist school he attended to a swimming pool for a familiarisation visit. Matters went very badly awry during the course of that visit, in particular following the decision of the manager of the pool to ring the Police when difficulties were experienced in persuading ZH to move away from the side of the pool. The arrival of the police gave rise to an escalating series of events which culminated in ZH first jumping into the pool, being forcibly removed from it, being handcuffed, put in leg restraints and placed in a cage in the back of a police van for a period of around 40 minutes. As a result of this, ZH suffered consequential psychological trauma and an exacerbation of his epileptic seizures. The court found that the police had not only committed the torts of trespass and false imprisonment, but had also breached ZH’s rights under Articles 3, 5 and 8 ECHR and also the DDA 1995.

The defence in section 5: Where such acts would otherwise attract liability for the torts of assault and false imprisonment, they will not do so if (i) the officers reasonably believed that the person lacked capacity (having taken reasonable steps to establish whether that was so (section 5(1)(a)and (b)(i)); (ii) they reasonably believed that those acts were done in the person’s best interests (section 5(1)(b)(ii)); and (iii) in the case of a restraint, they reasonably believed that they were necessary in order to prevent harm to the person and that it was a proportionate response (section 6(2) and (3)). 

Lord Dyson at paragraph 49:

“the MCA does not impose impossible demands on those who do acts in connection with the care or treatment of others. It requires no more than what is reasonable, practicable and appropriate. What that entails depends on all the circumstances of the case. As the judge recognised, what is reasonable, practicable and appropriate where there is time to reflect and take measured action may be quite different in an emergency or what is reasonably believed to be an emergency.” 

What will be required to have a reasonable belief as to a person’s best interests in the context of an A&E department at 3:00 am will be very different to what may be required in the context of a decision whether an elderly person with dementia should move from their home of 60 years into a care home. 
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9. Section 4 MCA contains a checklist of factors which can be summarised as follows. Not all the factors in the best interests ‘checklist’ will be relevant to all types of decisions or actions, but they must still be considered if only to be disregarded as irrelevant to that particular situation. 

Equal consideration and non-discrimination 

10. The person determining best interests must not make assumptions about someone’s best interests merely on the basis of their age or appearance, condition or an aspect of their behaviour. 

All relevant circumstances 

11. Try to identify all the issues and circumstances relating to the decision in question which are most relevant to the person who lacks capacity to make that decision. 

Regaining capacity 

12. Consider whether the person is likely to regain capacity (e.g. after receiving medical treatment). If so, can the decision wait until then? Permitting and encouraging participation 

13. Do whatever is reasonably practicable to permit and encourage the person to participate, or to improve their ability to participate, as fully as possible in any act done or any decision affecting them. 

The person’s wishes, feelings, beliefs and values 

14. Try to find out the views of the person lacking capacity, including: 

• The person’s past and present wishes and feelings – both current views and whether any relevant views have been expressed in the past, either verbally, in writing or through behaviour or habits. 
• Any beliefs and values (e.g. religious, cultural, moral or political) that would be likely to influence the decision in question. 
• Any other factors the person would be likely to consider if able to do so (this could include the impact of the decision on others13). 

15. It is extremely important in this process to take all practicable steps to assist the person concerned in expressing their wishes and feelings (and to document those steps). 16. It may not always be possible to identify reliable wishes and feelings. It may also be the case that a person’s past wishes and feelings may be radically different to those that they are now demonstrate. However, as Lady Hale has emphasised: “insofar as it is possible to ascertain the [person’s] wishes and feelings, his beliefs and values or the things which were important to him, it is those which should be taken into account because they are a component in making the choice which is right for him as an individual human being.” Aintree University NHS Hospitals Trust v James [2014] UKSC 67 at paragraph 45. 

The views of other people 

19. Consult other people, if it is practicable and appropriate to do so, for their views about the person’s best interests and, in particular, to see if they have any relevant information about the person’s wishes, feelings, beliefs or values.  Aintree v James at paragraph 39 – the person undertaking the assessment “must consult others who are looking after him or interested in his welfare, in particular for their view of what his attitude would be” (emphasis added). 

But be aware of the person’s right to confidentiality – not everyone needs to know everything. In particular, it is important to consult: 

• anyone previously named by the person as someone to be consulted on the decision in question or matters of a similar kind;
 • anyone engaged in caring for the person, or close relatives, friends or others who take an interest in the person’s welfare; 
• any attorney under a Lasting or Enduring Power of Attorney made by the person; 
• any deputy appointed by the Court of Protection to make decisions for the person. 

20. As the purpose of consultation is to enable a best interests decision to be made on behalf of the person, consultation is not necessary where it would be likely to be unduly onerous, contentious, futile or serve no useful purpose. Clear reasons should always be given identifying why – for instance – a spouse is not to be consulted on one of these grounds. 

Life sustaining treatment 

21. Where the decision concerns the provision or withdrawal of life-sustaining treatment (defined in the MCA as being treatment which a person providing healthcare regards as necessary to sustain life (s. 4(10)), the person determining whether the treatment is in the best interests of someone who lacks capacity to consent must not be motivated by a desire to bring about the individual’s death (s. 4(5)). 

“4 Best interests
 
(1) In determining for the purposes of this Act what is in a person's best interests, the person making the determination must not make it merely on the basis of–
 
(a) the person's age or appearance, or
 
(b) a condition of his, or an aspect of his behaviour, which might lead others to make unjustified assumptions about what might be in his best interests.
 
(2) The person making the determination must consider all the relevant circumstances and, in particular, take the following steps.
 
(3) He must consider–
 
(a) whether it is likely that the person will at some time have capacity in relation to the matter in question, and
 
(b) if it appears likely that he will, when that is likely to be.
 
(4) He must, so far as reasonably practicable, permit and encourage the person to participate, or to improve his ability to participate, as fully as possible in any act done for him and any decision affecting him.
 
(5) Where the determination relates to life-sustaining treatment he must not, in considering whether the treatment is in the best interests of the person concerned, be motivated by a desire to bring about his death.
 
(6) He must consider, so far as is reasonably ascertainable–
 
(a) the person's past and present wishes and feelings (and, in particular, any relevant written statement made by him when he had capacity),
 
(b) the beliefs and values that would be likely to influence his decision if he had capacity, and
 
(c) the other factors that he would be likely to consider if he were able to do so.
 
(7) He must take into account, if it is practicable and appropriate to consult them, the views of–
 
(a) anyone named by the person as someone to be consulted on the matter in question or on matters of that kind,
 
(b) anyone engaged in caring for the person or interested in his welfare,
 
(c) any donee of a lasting power of attorney granted by the person, and
 
(d) any deputy appointed for the person by the court,
 
as to what would be in the person's best interests and, in particular, as to the matters mentioned in subsection (6).
 
(8) The duties imposed by subsections (1) to (7) also apply in relation to the exercise of any powers which–
 
(a) are exercisable under a lasting power of attorney, or
 
(b) are exercisable by a person under this Act where he reasonably believes that another person lacks capacity.
 
(9) In the case of an act done, or a decision made, by a person other than the court, there is sufficient compliance with this section if (having complied with the requirements of subsections (1) to (7)) he reasonably believes that what he does or decides is in the best interests of the person concerned.
 
(10) “Life-sustaining treatment” means treatment which in the view of a person providing health care for the person concerned is necessary to sustain life.
 
(11) “Relevant circumstances” are those–
 
(a) of which the person making the determination is aware, and
 
(b) which it would be reasonable to regard as relevant.”
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The precise weight to be placed upon a person’s wishes and feelings can be very controversial, in particular where the person’s reliably identifiable wishes and feelings suggest a course of action that would be profoundly risky for them. It is likely that in due course the MCA 2005 will be amended to place a greater emphasis upon identifying and where possible following the wishes and feelings of the persons concerned. The law is moving in a new direction. 

Substituted judgment 

In re M (Adult Patient) (Minimally Conscious State: Withdrawal of Treatment) [2011] EWHC 2443 (Fam) Baker J 

81 It is important to note that, while any decision-maker, including a judge, is under an obligation to consider P's wishes and feelings, and the beliefs, values and other factors that he would have taken into account if he had capacity, the decision must be based on P's best interests and not on what P would have decided if he had capacity. Like Lewison J in In re P (Statutory Will) [2010] Ch 33 , para 37 I agree with the observation in the explanatory notes to the original Mental Capacity Bill (which in turn echoed the observation of Lord Goff in the Bland case [1993] AC 789 ) that “best interests is not a test of ‘substituted judgment’ (what the person would have wanted), but rather it requires a determination to be made by applying an objective test as to what would be in the person's best interests”. This is confirmed by the Code of Practice , at para 5.38:

“In setting out the requirements for working out a person's ‘best interests’, section 4 of the Act puts the person who lacks capacity at the centre of the decision to be made. Even if they cannot make the decision, their wishes and feelings, beliefs and values should be taken fully into account—whether expressed in the past or now. But their wishes and feelings, beliefs and values will not necessarily be the deciding factor in working out their best interests. Any such assessment must consider past and current wishes and feelings, beliefs and values alongside all other factors, but the final decision must be based entirely on what is in the person's best interests.”

Wye Valley 

The case concerned Mr B, a 73 year old with a long standing history of mental illness together with, in more recent years, poorly controlled Type II diabetes.  Mr B had for many years experienced persistent auditory hallucinations in which he heard the voices of angels and of the Virgin Mary.  Although he did not consider himself to belong to any particular religion, he considered that Mary wished him to be a Catholic.   After the death of his long-term partner in 2000, he had lived by himself for many years, the judge describing his situation as that of “an isolated but not unsociable person with an interest in the outside world whose mental illness did not cause him undue distress.”

Mr B developed a chronic foot ulcer that did not heal despite various interventions. In July 2014, he was admitted to hospital. A sustained period of time in hospital (alternating between general and psychiatric settings) then ensued.   Throughout this time, Mr B continued to resist medication for his diabetes and antibiotics for his foot, with the consequence that by the time his mental health had begun to recover in August 2015 his physical health had markedly deteriorated. He was becoming tired and lethargic and the infection was becoming systemic. His foot was not only infected but putrefying and the bone itself had become infected (osteomyelitis). He was refusing all treatment, but allowed his dressings to be changed.   Eventually it became impossible to manage his physical health in a psychiatric unit and he was transferred to a general hospital ward on 12 September.

An application was made by the treating NHS Trust to the Court of Protection for declarations and decisions as to Mr B’s medical treatment and, specifically, authority to the Trust to carry out an amputation upon his leg.   It was clear from the evidence before the court that, in the position Mr B was now in, not carrying out an amputation would lead within a matter of days to Mr B succumbing to an overwhelming infection within a matter of days; conversely, his life-expectancy if the operation was successful would (very tentatively) be in the order of around 3 years.

Peter Jackson J accepted the clear evidence before the court that Mr B lacked the capacity to make treatment decisions upon his foot in light of his compromised ability to understand the information about his damaged foot and a clear inability to weigh the relevant medical evidence as part of the process of reaching his decision.

The question for the court was therefore whether it was in his best interests for the amputation to proceed.  As an integral part of this question, Peter Jackson J had to consider what weight to place upon Mr B’s wishes and feelings as well as his religious beliefs.

Mr B’s wishes and feelings, as relayed to Peter Jackson J in his meeting with him were starkly framed:
“I don’t want an operation.
I’m not afraid of dying, I know where I’m going. The angels have told me I am going to heaven. I have no regrets. It would be a better life than this.
I don’t want to go into a nursing home, [my partner] died there.
I don’t want my leg tampered with. I know the seriousness, I just want them to continue what they’re doing.
I don’t want it. I’m not afraid of death. I don’t want interference. Even if I’m going to die, I don’t want the operation.”

As Peter Jackson J said, “[a]ll this was said with great seriousness, and in saying it Mr B did not appear to be showing florid psychiatric symptoms or to be unduly affected by toxic infection.”
 
When it came to conducting the best interests balancing exercise in light of these considerations, Peter Jackson J came to the clear conclusion that an enforced amputation would not be in Mr B’s best interests.  His conclusions in this regard make clear the extent to which the judge sought to recognise Mr B as an “individual human being” (to use Lady Hale’s phrasing from Aintree):

“43. Mr B has had a hard life. Through no fault of his own, he has suffered in his mental health for half a century. He is a sociable man who has experienced repeated losses so that he has become isolated. He has no next of kin. No one has ever visited him in hospital and no one ever will. Yet he is a proud man who sees no reason to prefer the views of others to his own. His religious beliefs are deeply meaningful to him and do not deserve to be described as delusions: they are his faith and they are an intrinsic part of who he is. I would not define Mr B by reference to his mental illness or his religious beliefs. Rather, his core quality is his ‘fierce independence’, and it is this that is now, as he sees it, under attack.

44. Mr B is on any view in the later stages of his life. His fortitude in the face of death, however he has come by it, would be the envy of many people in better mental health. He has gained the respect of those who are currently nursing him.
 
45. I am quite sure that it would not be in Mr B’s best interests to take away his little remaining independence and dignity in order to replace it with a future for which he understandably has no appetite and which could only be achieved after a traumatic and uncertain struggle that he and no one else would have to endure. There is a difference between fighting on someone’s behalf and just fighting them. Enforcing treatment in this case would surely be the latter.”

Our only quibble with the judgment is with Peter Jackson J’s assertion (in respectfully casting doubt upon the Law Commission’s provisional proposal to amend s.4 MCA so as to provide that an incapacitated person’s wishes and feelings should be assumed to be determinative of his best interests unless there is good reason to depart from the assumption) that “[a]ll that is needed to protect the rights of the individual is to properly apply the Act as it stands.”  Our quibble has three bases.
The first is that, on the ground, the fact that there is no hierarchy within the s.4 checklist routinely does lead to undervaluing of the individual’s wishes and feelings and decisions being made that are very far from right for that individual as an individual human being.

The second is that, whether or not one agrees with the precise wording of the provisional proposal, we would suggest that it is (as it is designed to do) deliberately framed as to seek to bring the MCA into some form of closer compliance with the CRPD.   It is very clear, we suggest, from work done by the Essex Autonomy Project and others, both that (1) the CRPD requires that decision-making regimes are framed so as respect the rights, will and preferences of the individuals to which they are subject; and (2) that the MCA as currently drafted does not do so, primarily because it does not give a specific place in the hierarchy under the s.4 checklist to wishes and feelings.  It is perhaps noteworthy in this regard that the Mental Capacity Bill before the Northern Ireland Assembly in its equivalent of s.4 requires “special regard” to be had to the person’s wishes and feelings – this has very deliberately been framed to seek to respond to the CRPD.  It may be other language could be used to encapsulate the approach (Wayne Martin and Alex suggested some in our evidence to the Northern Ireland Assembly).   We would, however, suggest that (a) some such approach will be required in due course to bring our legislation into compliance with the CRPD; and (b) pending such legislative amendment, the courts can and should consider interpreting the MCA in such a way as to ensure appropriate respect for the wishes and feelings of P where they can be reliably identified and where the proposal is to seek to do other than that which P wishes to happen in the name of their best interests.

The third is that, as discussed elsewhere (see, most recently, the article Alex co-wrote with Cressida Auckland in the Elder Law Journal [2015] 3 ELJ 293 entitled “More presumptions please? Wishes, feelings and best interests decision-making”) we would contend that we do not necessarily even have to look to the CRPD to find ourselves constrained to construe the MCA on the basis that it requires a closer focus upon identifying the individual’s wishes and feelings and, where they can reliably be identified, to take those wishes and feelings as our guide to constructing a best interests decision on their behalf.  If – as Peter Jackson J himself has said previously (see Re E at paragraphs 124 and 125) – a person does not lose their right to respect for private life and their autonomy merely because they lose capacity – then simple application of the principles of Article 8 ECHR would seem to dictate that questions of proportionality and necessity must arise every time that the proposal is to override an individual’s clearly identified wishes and feelings. Indeed, Peter Jackson J could be said to have recognised this himself in E in the context of a discussion of Article 8 ECHR where he held that “E’s wishes and feelings, as described above and written down by her in an attempt to control her treatment, are clear. They are not the slightest bit less real or felt merely because she does not have decision-making capacity. I agree with the submission of Mr Bowen QC and Mr Broach that particular respect is due to the wishes and feelings of someone who, although lacking capacity, is as fully and articulately engaged as E” (paragraph 127, emphasis added).


Law Comm (consultation closed yesterday)

12.36 The House of Lords committee found that “the best interests principle is widely praised but its implementation is problematic”.32 This was on the basis of evidence that the wishes and feelings of the person lacking capacity are not routinely prioritised in best interests decision-making, and instead “clinical judgments or resource-led decision-making predominate”.33 This conclusion has been echoed by a Department of Health Green Paper on the care and treatment provided to people with leaning disabilities, autism and mental health needs.34 In both instances the underlying theme is that, although the present law should result in the person’s thoughts and feelings being given effect, this is not in practice occurring. This may be because, as simply one of a number of factors to be weighed, thoughts and feelings often yield to other considerations. 

12.37 A number of law reform proposals have been put forward to address this issue. For example, the draft Disabled People (Community Inclusion) Bill 2015 (commonly referred to as the “LB Bill”) proposes to amend section 4 of the Mental Capacity Act by introducing a requirement to treat the disabled person’s wishes, feelings and preferences as a primary consideration in best interests decisions.35 In Ireland, the Assisted Decision-Making (Capacity) Bill 2013 provides that when making an “intervention” (a concept deliberately distinguished from a best interests decision) the intervener must: 

give effect, in so far as is practicable, to the past and present will and preferences of the relevant person, in so far as that will and those preferences are reasonably ascertainable.36 

12.38 This does not simply render a person’s preferences a “primary consideration” in best interests decisions, but goes further to require that they be given “effect in so far as is practicable”. 

12.39 However, certain important issues are left unresolved under the LB Bill and the Assisted Decision-Making (Capacity) Bill. For example, it is not indicated how decision-makers are to deal with cases where a person’s present preferences cannot be determined, may need to yield to other considerations (such as their safety or public law considerations, including resources), or are in conflict with their past wishes. Such dilemmas may in practice need to be left to professional discretion, case-law and guidance. 

12.40 To a large degree, these various reforms are intended to align the law, as far as possible, with the UN Disability Convention. As noted above, the UN Disability Committee’s general comment on article 12 indicates that national laws should provide supports to the person to ensure that their will and preferences are respected, rather than substituted decision-making based on a person’s objective best interests. Where a person’s will and preferences cannot be determined, support must be provided in accordance with the best interpretation of their will and preferences, rather than their best interests.37 This moves in the direction of the removal of best interests decision-making, rather than a recalibration of the weight to be accorded to a person’s preferences in the determination of their best interests. Provisional view 

12.41 The fundamental importance of a person’s wishes and feelings (including where the person lacks capacity) is widely recognised. For example, it has been stated that: The desire to determine one’s own interests is common to almost all human beings. Society is made up of individuals, and each individual wills certain ends for themselves and their loved ones, and not others, and has distinctive feelings, personal goals, traits, habits and experiences. Because this is so, most individuals wish to determine and develop their own interests and course in life, and their happiness often depends on this. The existence of a private sphere of action, free from public coercion or restraint, is indispensible to that independence which everyone needs to develop their individuality, even where their individuality is diminished, but not extinguished, by illness. It is for this reason that people place such weight on their liberty and right to choose.38 

12.42 However, we are concerned that the law fails to give sufficient certainty for best interest decision-makers on how much emphasis should be given to the person’s wishes and feelings. On the one hand, it can be said that there is no hierarchy between the various factors listed in section 4. This was clearly the policy intention behind the legislation. On the other hand, the Supreme Court has clarified in the Aintree case that best interests requires consideration of matters from the person’s point of view and that the person’s wishes and feelings are an important factor, arguably attaching some level of primacy to this factor. Similarly, in some cases the Court of Protection has gone to great lengths to make the decision the person would have wanted.39 But equally, in other cases, the outcomes have been expressly inconsistent with what the person wants or would have wanted.40 

12.43 It is also the case that circumstances have changed greatly since the introduction of the Mental Capacity Act: much of the Act was based on the work of the Law Commission in the 1990s and predates more recent developments such as the Human Rights Act 1998 and the ratification of the UN Disability Convention.41 In addition, the Mental Capacity Act has how been in force now for over eight years, and there is growing evidence about how best interests decisions are taken in practice. In this respect, we share the concerns of the House of Lords committee that, too often, insufficient recognition is given to the person’s wishes and feelings when making a best interests decision. Cases outlined elsewhere in this paper – such as London Borough of Hillingdon v Neary and G v E – illustrate the consequences of such failures. 

12.44 The views of the UN Disability Committee are considered in chapter 3. For present purposes, it is sufficient to note that we consider that abandonment of best interest decision-making would raise many unresolved issues, and would be highly politically and ethically contentious at this stage. It is also not within the remit of our review to initiate a complete reconfiguration of decision-making under the Mental Capacity Act. Such a radical reform is properly a policy matter for Government. 

12.45 Nevertheless, we are sympathetic to the broad aim of prioritising a person’s wishes and feelings. This is something we consider to be consistent with the aims and aspirations of the UN Disability Convention. Whilst the Mental Capacity Act refers to “wishes and feelings” in this context, the UN Disability Convention adopts the term “will and preferences”. However, we do not consider that there is any substantial difference between these phrases (although clearly they are deployed for different purposes). We therefore provisionally propose that section 4 of the Mental Capacity Act should be amended to attach a level of primacy to a person’s wishes and feelings. Their precise legal status might range from making them a “primary consideration” for decision-makers, to simply directing that they be given effect to, unless impractical. We provisionally consider that an intermediate option would be appropriate. Under this approach there would be an assumption that the person’s wishes and feelings are determinative as to their best interests, although this assumption could be overridden where there are good reasons to do so. 

12.46 Currently, the Mental Capacity Act does not expressly indicate whether the present or past wishes and feelings of a person are to be given greater priority. However, it has been held that both the previously expressed wishes of the person, as well as the hypothetical wishes and feelings that they would express if they were able, must be considered.42 This gives rise to a potentially difficult question where these diverge. Although this issue has not yet been determined by courts, other parts of the Mental Capacity Act do give a preference to present wishes. For instance, advance decisions cannot be acted upon where the person has subsequently done anything clearly inconsistent with the advance decision (although the Act is silent on what doing something inconsistent means).43 As a result, it has been argued that a preference for present wishes should also apply when weighing preferences for the purposes of a best interest decision.44 We consider that a similar approach should be adopted for the purposes of the best interests checklist. However, we think this matter could be left to guidance. 

12.47 Provisional proposal 12-2: section 4 of the Mental Capacity Act should be amended to establish that decision-makers should begin with the assumption that the person’s past and present wishes and feelings should be determinative of the best interests decision. 

UN Disability Convention 

3.17 The United Nations Convention on the Rights of Persons with Disabilities (“UN Disability Convention”) was ratified by the Government in 2009. The UN Disability Convention’s purpose is to protect the rights of people who have long-term physical, mental, intellectual or sensory impairments. Although not directly incorporated into our domestic law, it is recognised and applied by the Strasbourg court15 and the domestic courts are required by the Human Rights Act 1998 to take account of this jurisprudence.

3.18 The UN Disability Convention has been lauded as a new paradigm and a revolution in human rights law for disabled people.16 Its stated purpose is to: promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.17 

3.19 It has a wide field of application and encompasses civil and political rights, as well as economic, social and cultural ones. These rights are extensive and cover matters such as the right to life, access to justice, independent living, education, work and cultural life. 

3.20 We are keen to ensure as far as possible that our system is not only compatible with the UN Disability Convention, but is supportive of its aims and aspirations. However, we are aware that some have pointed to discrepancies between the UN Disability Convention and the Mental Capacity Act. For example, article 12 sets out the right to legal capacity on an equal basis with others. The Committee on the Rights of Persons with Disabilities (which is responsible for monitoring the implementation of the UN Disability Convention) has clearly stated that systems of substituted decision-making deny legal capacity and are incompatible with article 12, and therefore must be replaced with systems of supported decisionmaking.18 Supported decision-making is a process of providing support to people whose decision-making ability is impaired to enable them to make their own decisions, whereas substituted decision-making involves someone making decisions on behalf of someone else on the basis of some objective standard such as best interests. If the Committee is correct, then the Mental Capacity Act clearly falls short: it provides for a substituted decision-making regime where decisions are made on behalf of the person in their best interests (for instance, by a court appointed deputy). The wishes and feelings of the person are just one factor to be considered alongside others, and are not attributed any “a priori weight or importance”.19 

3.21 Article 14 of the UN Disability Convention states that “the existence of a disability shall in no case justify a deprivation of liberty”. According to the UN High Commissioner for Human Rights this means that the legal grounds for a detention must be “de-linked from the disability and neutrally defined so as to apply to all persons on an equal basis”.20 Insofar as this is correct, it is difficult to see that the Mental Capacity Act (or indeed all mental health and capacity law in the United Kingdom) is remotely compliant. As Fennell and Khaliq point out, this also gives rise to a conflict between the UN Disability Convention and article 5 of the European Convention on Human Rights under which “unsoundness of mind” forms one permitted justification for deprivation of liberty.21 

3.22 The UN Disability Convention challenges existing understandings and categorisations of disability rights. There is much in its terms to be enthusiastic about. Its full implications are still being grappled with by governments across the world. In our new scheme we have attempted to avoid unduly rigid reading of the UN Disability Convention. All appropriate efforts have been made to give effect to the will and preference of the person, and in places we have provisionally proposed amendments to the Mental Capacity Act in order to achieve this. However, aspirations such as the complete removal of substituted decisionmaking and of differentiation in law attributable to mental disability would require a greater process of change over a much longer timescale. They would also require policy decisions and resources from Government. These are matters beyond our powers. In the meantime, our new scheme aims to support the principles of the UN Disability Convention, whilst creating an appropriate balance with the existing regime of the Mental Capacity Act and ensuring compatibility with the European Convention on Human Rights. 
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There may well be situations in which it is clear that what P wants is not available. As the Supreme Court made clear in Aintree v James, a person lacking capacity is not in a better position than a person with such capacity. If the option would not be available for the person even if they had capacity and were demanding it, there is no requirement that it be put on the table by way of a best interests decision-making process. 

It is critically important that health and social care professionals are clear that not all decisions involving a person lacking capacity in one or more domains are, in fact, best interests decisions. Chatting:

An elderly lady suffered from a number of physical and mental impediments which, together with her age, put her in need of care. Viridian Housing, the charity which owned the premises, reorganised the arrangements for the provision of care to residents of the building in which the woman lived. The woman and her niece were anxious about the effect of the reorganisation upon the woman’s continued occupation of her flat in the building. Her niece as her litigation friend brought a claim for judicial review.
The Claimant contended that the MCA was binding upon the local authority in the exercise of its social services functions by virtue of the operation of s.7(1) Local Authority Social Services Act 1970
Nicholas Paines QC concluded that there had been no unlawfulness in the approach taken by the Council, primarily because he could identify no basis for saying that the Council were under a legal duty, enforceable by way of judicial review, to make arrangements under s.26 NAA 1948 for the Claimant to receive accommodation and care in a residential unit of one person at a specific location. He said at paragraph 99:

“the fact that Miss Chatting is mentally incapacitated does not import the test of ‘what is in her best interests?’ as the yardstick by which all care decisions are to be made.”

In almost all cases involving either the delivery of medical care or the provision of social services there will be two stages: 

A decision by the health or social care professionals as to what options to offer, taking into account the relevant duties upon those professionals (for instance, in the case of social care professionals in England, the duties imposed upon the local authority upon whose behalf they act to assess and meet eligible needs by the Care Act 2014). This is not a best interests decision because it is not a decision that the person themselves would take; 

(2) A best interests decision that is reached by the collaborative process identified above on the person’s behalf as to which option to accept. 

In practice, there may be some blurring of the lines. For instance, the courts have made it very clear that doctors must be extremely careful when deciding what treatments to offer (or not to offer) not to be unduly swayed by their value judgments as to the quality of the patient’s life. See, for instance Aintree University Hospitals NHS Foundation Trust v James and others [2013] UK SC 67. In the social care context, professionals must also be very careful that, by adopting too cautious an approach to risk, they do not thereby inadvertently render the resulting package of care so expensive that it becomes unavailable. Put another way, it can be very easy inadvertently for risk aversion to become self-fulfilling: being insufficiently accepting of potential risks faced at home by a service user with (say) learning disabilities could then lead to a conclusion that they require 24 hour care. Such 24 hour care would, inevitably, be significantly more expensive than a placement in a care home; the inevitable consequence would then be that only the care home would be on offer, such that the available options between which a choice could be made on the service user’s behalf would have been unduly constrained. 

Where two options both properly meet a person’s social care needs, a public body may take into account that one costs less than another: McDonald v Royal Borough of Kensington & Chelsea [2011] UKSC 33. 

Ultimately, however, there will be some decisions that are those for professionals to take as representatives of the relevant public bodies upon whose behalf they act in the discharge of the powers and duties of that body. Those are not best interests decisions, and meetings where such decisions are considered and reached are not best interests meetings. In practice, a failure to be clear as to this both in conversations with others (in particular family members) and in the context of best interests assessment is likely to lead to confusion; the courts are increasing likely to be severe in their criticism where such confusion has led to unnecessary proceedings before the Court of Protection in circumstances where, in fact, there was never more than one option on the table.

In Re MN [2015] EWCA Civ 411 made clear that COP should not embark upon hypothetical examinations of best interests if the local authority is unwilling to implement it. 

Without a doubt, Re MN is the leading authority but recent cases have demonstrated how difficult it is to draw the line.

Re DW [2015] EWCOP 53

KW had resided in her current placement since 2010. Her sister challenged a standard DoLS authorisation, seeking a declaration that it was in KW’s best interests to move from Rotherham to London. The local authority accepted that more appropriate accommodation should be sought for KW but, until an alternative had been identified, a best interests declaration could not be made. The expert social work view was that the placement met her assessed needs and recommended that it was in KW’s best interests to remain there. However, the local authority should continue to explore alternative residential and supported living provisions within the Rotherham area. 

The court accepted the local authority’s submission that, without a geographic area being identified, it was impossible for the court to make a declaration that, for example, it was in KW’s best interests to live in London. This ran the risk of the court straying into making hypothetical decisions: 

“57 … There is no available option currently before the court (or indeed the likelihood of a further option in the foreseeable future) such as to permit the court to consider such declaration. (Re MN [2015] EWCA, followed).” 

Accordingly, the MCA s21A challenge was dismissed although the court expressed the hope that significant lessons would be learnt by the history of failings by the local authority to fully understand and then act upon their duty under the MCA. 

Although the issue did not arise on the facts of this case, it strikes us that there is a significant issue regarding the relationship between best interests and Article 5. If the State is not able or willing to find a less restrictive option, does the decision in Re MN (Adult) [2015] EWCA Civ 411 mean that best interests decision makers (including the Court of Protection) must sanction an overly intensive deprivation of liberty regime in the absence of an alternative? Or can MN be distinguished where the right to liberty is at stake? We hope to be able to report further on this soon. In the meantime, DW can be contrasted with P v Surrey CC where the alternative placement was less hypothetical. 

Re MAG [2015] EWCOP 64

MAG was a young man born on 2 November 1980 and was 34 years old. As a result of perinatal trauma he suffered from autism, ataxic cerebral palsy, hearing and visual impairments and a learning disability. There was no dispute that it MAG lacked capacity to make the decisions regarding his residence and care. North Yorkshire County Council (NYCC) sought an order that it was in his best interest for MAG to be deprived of his liberty and reside in his current placement. 

MAG had lived at his current placement since 2006. The property was a one bedroomed ground floor flat. He could not stand independently and the flat was too small to accommodate the use of his wheelchair. At home he mobilised by pulling himself along the floor and up on to chairs and his bed which had resulted in painful bursitis in both knees and calluses to his knees and ankles. It was agree that MAG was deprived of his liberty for the purposes of Article 5(1). NYCC commenced proceedings in September 2011. The case had been before the Court for four years, during which time the Official Solicitor had requested the local authority to identify alternative accommodation options. NYCC sought final declarations on the basis that there were no immediate alternative residential options and it was in MAG’s best interests to continue to be deprived of his liberty in his current placement. Relying on the recent Court of Appeal case of Re MN [2015] EWCA Civ 411 (reported in our May 2015 newsletter), the local authority argued that the Court had no jurisdiction to require it to find another property which would not ordinarily be available to MAG. The accommodation and his care package had the effect of depriving MAG of his liberty in that he was not permitted to leave unaccompanied and was under continuous supervision and control. 

The Court was not willing to accept the local authority’s argument. In particular, the Court found on the evidence that NYCC had not been willing to find alternative accommodation unless the Court decided that it was in MAG’s best interests to move. The judge made the following criticisms of the local authority: 

“36. I accept that there was culpable delay on the part of NYCC in finding a less restrictive property for the following reasons: 

it took almost two years from the commencement of proceedings before the local authority finally accepted that it was responsible for meeting MAG’s accommodation needs; 

ii) the local authority sought to abrogate its responsibility by expecting the care provider to search for an alternative; 

iii) I accept the conclusion of Christine Hutchinson at paragraph 4.1.2 of her report of 16 March 2014 that NYCC, ‘… missed an important step in the process of best interests which is to determine whether alternative accommodation should be sought or not’. 

iv) a lengthy and detailed piece of work was necessary to consider a range of options for the nature and location of a long term accommodation move but there was a failure to approach the task with energy and imagination; 

v) The Housing Provider were not provided with all the material relevant to their decision making; 

vi) the property search criteria were unnecessarily restricted because no consideration was given to shared outdoor areas. GC identified a property which was discounted on the basis that it had a communal area rather than a self-contained garden; 

vii) no alternative was ever likely to be found whilst MAG remained in the Bronze category of housing need.” 

Ultimately, the Court refused to grant the order authorising a deprivation of MAG’s liberty in his current placement. In relation to Re MN, the Court agreed with the Official Solicitor that the decision could be distinguished when the issue is the right to liberty under Article 5. The Court was clearly unwilling to endorse a care regime which risked breaching MAG’s right to liberty where it was not satisfied that NYCC had taken all the steps necessary to ensure that there was no breach of its obligations. 

This is a forthright decision from a District Judge who was clearly unwilling to accept at face value what she was being told by the local authority. The case is under appeal, and we will provide an update as and when we can. 

It is, however, perhaps interesting that it was felt necessary to distinguish Re MN. On a proper analysis, we suggest that the two decisions sit easily together (and, indeed, sit together with that of Charles J in Re NRA, decided subsequently). The Court of Protection must be careful not to order or to be seen to order a public authority to provide alternative care arrangements (unless the judge is also wearing an Administrative Court hat). However, there is nothing to prevent a judge (1) probing in detail whether the arrangements put to it for endorsement actually do represent the least restrictive alternative; and (2) declining to ‘collude’ in a breach of Convention rights where not properly satisfied that they do. District Judge Glentworth did, essentially, exactly the same as did Munby J (as he then was) in A Local Authority X v MM [2007] EWHC 2003 (Fam), in which the court was faced with a situation in which the consequence of the arrangements made by the local authority for MM amounted (the court considered) to a breach of her Article 8 rights. Munby J held that: 

“In the first instance it is for the local authority to prepare a care plan spelling out in appropriate detail and precision what it proposes to do in order to modify the current arrangements in such a way as to avoid a breach of Article 8; specifically, if it wishes to pursue its plan for MM to remain at her current placement, what it proposes to do in order to facilitate her sexual relationship with KM. The care plan can then be considered by the court. The court cannot be compelled to accept the local authority's plan, any more than it is obliged to accept the plan propounded by a local authority bringing care proceedings under Part IV of the Children Act 1989. On the contrary, the court is required to act in the best interests of the vulnerable adult and must not – is forbidden by section 6 of the Human Rights Act 1998 to – endorse a plan which in its view involves a breach of Article 8.”



ldentify the decision
ldentify the options

Balance sheet of benefits and
disadvantages

Reasons

What else can be done
Contingency plan
Revised balance sheet

BARRISTERS . ARBITRATORS . MEDIATORS

¥

[.ssex

CHAMBERS


Presenter
Presentation Notes
22. In assessing (and recording) where someone’s best interests lie, the critical first step is to identify what the decision is that is to be taken on P’s behalf. This is means that it will be necessary to identify what the options actually are between which a choice is being made on P’s behalf. It may, sometimes, not be possible fully to identify those options before the assessment process starts (because it may be that a further option becomes clear during the process of assessment); however, absent sufficient clarity before the assessment process begins, the almost inevitable consequence will be confusion on the part of all concerned. 

23. Having identified – provisionally – each of the options that are on the table, and having taken the steps necessary to identify (for instance) P’s wishes and feelings, it can be extremely helpful to draw up a balance-sheet of the benefits and risks or disadvantages to P of each of those options.23 It is often easiest to do this in table form, or using bullet points, so that the reader can easily see the issues and can compare the various options under consideration. Don’t forget to include practical implications for P as well as less tangible factors such as relationships with family members and care home staff. 

24. For each option, it can be very helpful to set out (with reasons): (1) The risks and benefits to P; (2) The likelihood of those risk and benefits occurring; (3) The relative seriousness and/or importance of the risk and benefits to P. 

25. It is extremely important to be clear that it is possible for there to be many apparent risks to P of a particular course of action and only one benefit, but that that benefit is of overriding importance. Such a benefit is sometimes called the factor of “magnetic importance.”24 

26. Although it may seem clear in light of the analysis of benefits and disadvantages, it is helpful to set out separately a conclusion about which option you consider to be in P’s best interests and why. This is particularly important where there is a dispute and where the option you prefer entails significant disadvantages to P, such as a loss of independence, intrusion into a longstanding relationship, or inevitable distress caused by a change of environment. In such a case, it is also important to be clear why no less restrictive course can be chosen so as to comply with the principle set down in s.1(6) MCA 2005. 

27. Having decided that certain risks are worth taking in P’s best interests, or that certain disadvantages are outweighed by benefits, it is important to show that you have considered what could be done to reduce these risks or disadvantages and set out detailed plans for dealing with them. This might include additional care or staff support for particular periods of time, or the provision of financial assistance to ensure that relationships can continue. 

28. Where there is the prospect that a proposed option may fail in the short or medium term, there must be thought given to what will happen in those circumstances, so as to minimise the chances that hasty and off-the-cuff decisions will not suddenly be required, to the possible detriment of P. 29. It should, finally, be noted that it may well be that the process of carrying out the assessment of the risk and benefits will show either that an option previously thought to be available is no longer available or that an option that had previously ruled out becomes available. If so, it is vital that the balance-sheet is redrawn to take account of the options as they now stand. 
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When to refer to an IMCA 

Non-DOLS 

Mandatory: The Mental Capacity Act 2005 (Independent Mental Capacity Advocates (General) Regulations  

An independent mental capacity advocate (IMCA) must be instructed for people in the following circumstances
The person is aged 16 or over 
A decision needs to be made about either a long-term change in accommodation or serious medical treatment,
The person lacks capacity to make that decision, and
There is no one independent of services, such as a family member or friend, who is “appropriate to consult” .


Discretionary: The Mental Capacity Act 2005 (Independent Mental Capacity Advocate) (Expansion of Role) Regulations 2006 

An IMCA may also be provided to people for other decisions concerning
Care Reviews, or
Adult Protection 
In adult protection cases an IMCA may be instructed even where family members or others are available to be consulted.

The regulations state that IMCAs may be instructed where local authorities or NHS bodies “propose to take or have taken, protective measures in relation to a person (“P”) who lacks capacity to agree to one or more of the measures‟ and where safeguarding adults proceedings have been instigated. People at risk may be supported by an IMCA regardless of any involvement of family or friends. 

Before making an instruction for safeguarding adults, it is necessary to assess the person as lacking capacity for at least one protective measure which is either being considered or has been put in place. Examples of protective measures may include (but are not limited to): 
restrictions on contact with certain people 
temporary or permanent moves 
the police interviewing the person or collecting forensic evidence which may support a prosecution. 
increased support or supervision 
an application to the Court of Protection 
restrictions on accessing specific services places 
access to counselling or psychology with the aim of reducing the risk of further abuse. 

Under the regulations responsible bodies are required to consider whether instructing an IMCA for adults at risk would be of “particular benefit‟ to the individual. The MCA code of practice expects responsible bodies to develop a local policy to support decision-making in this area (10.61, see example in the Appendix ). 


DOLS – not going to go into that 

AJ 

118.  Sixthly, an IMCA appointed under section 39 D must act with diligence and urgency to ensure that any challenge to an authorisation under schedule A 1 is brought before the court expeditiously. Failure to do so will lead to the evaporation of P’s Article 5 rights.

119.  Seventhly, the appointment of a RPR and IMCA does not absolve the local authority from responsibility for ensuring that P’s Article 5 rights are respected. The local authority must monitor whether the RPR is representing and supporting P in accordance with the duty under paragraph 140 and, if not, consider terminating his appointment on the grounds that he is no longer eligible. The local authority must make sufficient resources available to assist an IMCA and keep in touch with the IMCA to ensure that all reasonable steps are being taken to pursue P’s Article 5 rights.

120.  Finally, in circumstances where a RPR and an IMCA have failed to take sufficient steps to challenge the authorisation, the local authority should consider bringing the matter before the court itself. This is likely, however, to be a last resort since in most cases P’s Article 5 rights should be protected by the combined efforts of a properly selected and appointed RPR and an IMCA carrying out their duties with appropriate expedition.”
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